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Re: Restrictions on Proprietary Trading and Certaim Interests in, and Relationships with, Hedge Funds
and Private Equity Funds; Proposed Ride; 76 Federall Register 68846; November 7, 2011; Joint Notice
and Request lor Commentt; OCC: Docket ID OCC-2011-14t; FRB: Docket No. R-1432 and RIN 7100 AD
82; EDIC: RIN 3064-ADd5; SEC: File Number S7-41-11; CFTC: RIN3038-AD05

This letter is submitted on behalf of HSBC Life (International) Limited, a life insurance company imoorporated
in Bermuda which is authorized and regulated by the Hong Kong Commissioner of Insurance to carry on long-
term insurance business in the jurisdiction of Hong Kong ("HSBC"} in response to the request for comment on
the proposed rule on Prohibitions and Restrictions on Proprietary Trading and Certain Interests in, and
Relationships with, Hedge Eunds and Private Equity Funds (the "Proposed Ruile")’ as issued by the Office of
the Comptroller of the Currency (the "OCC"), Board of Governors of the Federal Reserve System (the
“Board"), Federal Deposit Insurance Corporation (the "EDIC") and Securities and Exchange Commiission (the
"SEC") and the largely identical proposed rule on Prohibitions and Restrictions on Proprietary Trading and
Certain Interests in, and Relationships with, Hedge Funds and Covered Funds as issued by the Commodity
Futures Trading Commiissiom (the "CETC" and, together with the OCC, the Board, the FDIC and the SEC, the
"Agencies"). The Proposed Rule would implement section 619 ("Section 619") of the Dodd-Frank Wall Street
Reform and Consumer Protection Act (the "DFA™).2 HSBC welcomes the attention of the Agencies to the issues
raised on the Proposed Rule and appreciates the opportuniity to provide the comments below.

5 76 Fed- Reg- 68846 (November 7. 201 1).
= Dadd-Erank Walll Street Reform and Consumer Protection Act, Public Law | I |-Z083{(tly 211, 2010), See Rexticm H19. Rodhititicns an praopreteny (teating
and certain relationships with hedge hinds and private equity funds.
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THE PROPOSED RULE NEGATIVELY IMPACTS NON-US INSURANCE COMPANIES' ABILITY
TO INVEST IN COVERED FUNDS

IISBC is an affiliate of HSBC Holdings plc. The HSBC Group is one of the largest banking and ffirancial
services organizations in the world and operates in five regions globallly (including, in the United States, via its
FDIC-insured entity. HSBC Bank USA, Nationall Association). HSBC understands and respects the Agencies'
effortsto protect the safety and soundness of the United States' fimancia! system. However, HSBC is particularly
concerned by the broad reach and potentiallly unintended consequences of the Proposed Rule on The HSBC
Group's internationall insurance operations, and the internationall insurance operations of globall ffirancial
institutions like itself operating outside of the United Slates.

In particular, HSBC would like to highlight concerns about the Proposed Rule's treatment of imsurance
companiies regulated in sophisticated financial markets outside of the United States which would be “banking
entities” subject to the provistons of the Proposed Rule. A number of separately regulated insurance companies
incorporated and operating outside of the United States form part of the HSBC Group. These insurance entities
would be subject to the Proposed Rule by virtue of being affiliated with HSBC Bank USA, Natiionall Association,
even though such entities do not control, nor are they controllled by, the FDIC-insured entity.

SUMMARY
This letter highlights two main issues, each of which is explored in further detaill below:

(t) addressing question 132 and others, the Agencies should explicitly acknowlledge in the Proposed Rule
that the proprietary trading exemptiion granted under subparagrapth (d)(1)(F} of Sectiom 619 to regulated
insurance companies also covers investments in securities offered by covered funds; and

(2) in response to a number of questions posed in the Proposed Rule, the Agencies must clarify the
applicabillity and scope of the foreign funds exemption.

L CLARIFYING THE NATURAL APPLICATION OF THE INSURANCE EXEMPTION FOR
COVERED FINANCIAL POSITIONS TO SECURITIES ISSUED BY COVERED FUNDS

1.1 Establishing the Congressionall rationale for—and the Agencies' responsibilities in respect of—the
insurance exemption

Congress has expressed a clear desire that Section 619 and the Proposed Rule should not impede the mormal
operations of regulated insurance companiies. Giving effect to this desire, Section 619 lists among its “permitted
activities” the "purchase, sale, acquisition, or dispositiion of securities and other instruments described generally
under the rubric of proprietary trading by a regulated insurance company directlly engaged in the business of
imsurance.”

Explaining the rationale behind the exemption for regulated insurance companies, Senator Jeff Merkley
explained that the "Velcker Rule":

is meant to accommodate the normal business of insurance at regullated insurance companiies that are
affiliated with banks. The Volcker Rule was neverr meant/ to affect/ the ordinaryy busiiiesss of iimaurance,
the colleation and’ invesmeat: of premivimss, whieh are them used to sali&fyy claiims of the insuved. These
activities, while definitionally proprietary trading, are heavily regulated by State insurance regulators,
and in most cases do not pose the same level of risk as other proprietary trdiing.’

* 136 Cong. Rec. S5896 (daily ed. July 18, 2010) (emphasis added). This reasoning aligns with Section 619's acknowledgement of *rules of iiHgrational
regulatory comity by permitting foreign banks, regulated and backed by foreign taxpayers, in the course of operating outside of the United Siates to engage
in activities permiitted under relevant foreign law."
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Merkley went on to state two limitations on this generall rule, both of which were embodied in Section 619: (1)
all exempt investment by a regulated insurance company must be "solely for [its] general account™; and (2) the
regulated insurance company must ensure that "the purchase, sale, acquisition or disposition is conducted in
compliance with, and subject to, the insurance company investment laws, regulations and writtem guidance of the
State or jurisdiction in which each such insurance company is domiciled."

Subsection (b)(1)(F) of Section 619 requires that the Agencies "appropuiately accommodate the business of
insurance within an insurance company” in implementing rules. Further, having undertaken its Congressionally-
mandated study of the Volcker Rule, the Financial Stability Oversight Councill ("FSOC") emphasized in its
report that “the investment activity of insurers is centrall to the overalll insurance business model."*

Indeed, insurance companies deploy investment strategies for a number of business-criitical purposes, imcluding
risk management, diversification of exposure to various assets classes and managing asset flow. The business
modell for insurance companies requires an ability to manage their asset flow to match short-, medium-~ and long-
term time horizons. As a general rule, insurance companiies' liabilities are structured on a longer-term basis than
those of other financial institutions. Moreover, unlike financial institutions with core lending and deposit
functions, insurance companiies are inherentlly less vulnerable to liquidity issues because their liabilities are
structured on a longer-term basis. Therefore investing their liquidity is less risky and having the possibiility to
invest in long-term equity securities of the type represented often by private equity funds, and sometimes by
hedge funds, allows insurance companiies to match the maturity of their investments to their needs. As one of
their primary functions, insurance regulators promulgate laws and regulations designed to ensure the foregoing
goals and promote an insurance company’s solvency for the benefit of its policyholders.

As explained further in the sub-sections below, Congress’ intention that the Volcker Rule not impede this
"ordinary business of insurance” will be materially compromiised unless the Agencies confirm in the Proposed
Rule that the insurance exemption allows investment by regulated insurance companies in securities issued by
covered funds.

1.2 The text of Section 619 does not support the Agencies' approach of limiting the insurance
company exemjptiion to the proprietary trading restrictions

Introducing the Proposed Rule's approach to the imsurance exemptiion, the Agencies state that “the proposed rule
generallly restates the statutory requirements of the exemption.” The statutory requirements to which the
Agencies refer are set out, as mentioned above, in subsection (d)(1)(F) of Section 619, which specifically
exempts "the purchase, sale. acquisition or disposition of securities and other instruments described in subsection
(h)(4)" by regulated insurance companies,

However, HSBC believes that the manner in which the Agencies have implemented! the statutory requirement for
an insurance company exemption is too narrow. Section 619(d) generallly defines permitted activities and, in
doing so, does not limit the granted exemptions expressly to proprietary trading. Moreover Section 619(d)(F)
exempts from the prohibition under Section 619(a) "the purchase, sale, acquisition, or disposition of securities
and other instruments described in subsection (h}(4) by a regulated insurance company.” (emphasis added)
HSBC believes that this exemption shoulld be read as allowing insurance companies to invest in any securities,
including securities issued by covered funds. Although the reference to "other instruments described in
subsection (h)(4)" directs the reader to the definition of proprietary trading. we believe that the language clearly
intended only to refer to the instruments listed in such definition (i.e., "any security, any derivative, any contract
of sale of a commediity for future delivery, any option en any such security, derivative, or contiact or any other

! Section § 19, subparagraph (@)(L)(F).
*FSOC!, Sy & Recwmmendationmns on Protibtins:s on Progriéonry Tradieg & Certamn Relfuopshipsps with Hedlger Fureés & Privaree Equityy Fivods. al 71
(Jan. 204 1 p{(hice FEOECSSadgl)).
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security or financial instrument that the appropriate Federal banking agencies, the Securities and Exchange
Commission, and the Commediity Futures Trading Commiissiom may, by rule as provided in subsection (b)(2)
determine.”) rather than implying that the exemption should only apply to proprietary trading in such
instruments.

L3 Clarify that in the context of the insurance exemption, the scope of "covered financial position"
under the Proposed Rule includes securities issued by covered funds (questions 132, 1.35)

At subsection (h)(4), Congress defines "proprietary trading” to mean "engaging as a principal for the trading
account of the banking entity ... in any transaction to purchase or sell, or otherwise acquire or dispose of. any
security, any derivative, any contract of sale of a commodiity for future delivery, any option on any such security,
derivative or contract, or any other security or financial instrument™ that the Agenciies may wish to determine by
rule. 'I;he definition's reference to "any security” is very broad and must be read to include shares in covered
funds.

Given an opportunity by Congress to further refine the definition of "proprietary trading,” the Agencies define
proprietary trading in the Proposed Rule as the purchase or sale of "covered financial positions™ and, in turn,
classify "covered financial positions” in a manner that overlaps almost entirely with the items set out in
subsectiom (h)(4) of Section 619. The broad reference to "security” is retained by the Agencies and expanded
even further in the definition of "covered financial positions,” including "any position, including any long, short,
synthetic or other position, in ... a security,”® To limit the potential broadness of its definition, the Agencies
specify that "covered financial position® does not include loans, commodities and foreign exchange or currency.’
Again, because "security™ must be understood so broadly and the Agencies have not specifically carved covered
funds out of "covered financial positions,” securities issued by covered funds fall within the scope of iinterests
that are "covered financial jpositions.”

The Proposed Rule's notions of "proprietary trading,” "covered financial positions" and “security” all become
crucially important when interpreting the scope of the insurance exemption. As explained, Section 619 allows
regulated insurance companies to engage in proprietary trading, which in the Proposed Rule is interpreted to
mean that such insurance companies which meet the requisite conditions (general account, subject to and in
accordance with appropriate insurance oversight) can purchase and sell covered financial positions..]"“) Friwa
faedée this suggests that regulated insurance companiies should be able to freely sell and purchase interests in
covered funds.

Section 619 and the Proposed Rule contain a set of provisions separate from the provisions on proprietary
trading that relate to "covered funds." Stated simply, the covered funds provisions (whiich, it should be noted, do
not apply to U.S. mutual funds) create a worlld where a foreign banking entity (including regulated imsurance
companies that are affiliates of banking entities) can either invest in covered funds by falling within the strict
confines of the foreign funds exemption (which woulld prohibit investment in many types of covered funds) or
comply with the narrow conditions of investment in covered funds under the Volcker Rule (including the 3%
rules and all other relevant restrictions).

" Because Section 619 has become parl of Section I3 of the Bank Iladitiing Company Act of 1956, as amended (*BIIEA™), terms that are used bul not
defined under both it and the Propesed Rule must be read in a manner that is consistent with other definitions under the BHCA. To cite one exampie;
Scclion 225.2(q) of Regulation Y under the BHCA. which sets out general provisions on bank holding companies and change in bank control, defines
"voting securities” generallly as "shares of commem or preferred stock. generats/ ov fimiirel partneeshifiip sharess ov intresters, or similar imferests."

7 Section __J()(1).

¥ Section _H(b)B)(INA).

¥ Section _3(b)(3).

" Section _6(c).
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This presents a conflict in that, under the insurance exemption, an insurance company shoulld be able to invest in
covered funds, whereas under the covered funds provisions a regulated insurance company woulld be severely
restricted in doing this veiy thing. The Agencies ask in question 132 whether any of the statutory reguirements
for the insurance exemptiion should be clarified in the Proposed Rule (and further in question 135 how negative
impacts of the Proposed Rule's approach can be mitigated)." In response to question 132, HSBC urges the
Agencies to remedy the manifest conflict as outlined therein and make clear—iin accordance with Congress's
stated intent to leave undisturbed the "ordinary business of insurance"—that regulated insurance companies can
invest in securities issued by covered funds. The ability to invest in and selll interests in covered funds {as
defined in the Proposed Rule) is whollly essential as part of the natural process of "collection and investment of
premiums, which are then used to satisfy claims of the insured” as adminiisteredl and managed by HSBC and all
of its internationall peers that operate regulated insurance companies.!2

L4 Give effect in the Proposed Rule to Congress’s stated aim that foreign regulated insurance
companies be able to utilize the insurance exemption "in compliance with, and subject to, the
insurance company laws, regulations and written guidance of the ... jurisdiction in which each
such insurance compamny is domiciled" (question 134)

Section 619 poses a difficult balancing act for the Agencies. On the one hand, the Agencies must protect the
safety and soundness of the United States financial system. On the other, the Agencies must “sppropriately
accommadate the business of insurance within an insurance mmpany."'“

To make both of these aims possible and ease the burdem on the Agencies, Congress formulated a key
requirement that to use the insurance exemptiion a regulated insurance company must act "in compliance with,
and subject to, the insurance company laws, regulations and written guidance of the ... jumiisdiiction in which
each such insurance company is domiciled.“!*

To implement this Section 619 requirement in the Proposed Rule in respect of non-US regulated iimsurance
companies, the Agencies require that (1) any such company must be "directly engaged in the business of
insurance and subject to regulation by a ... foreign insurance regulator,” (2) the insurance compamy purchases or
sells the position solely for its generall account, (3) the "purchase or sale is conducted in compliance with, and
subject to. the insurance company investment laws, regulation, and written guidance of the ... jumilsdiiction in
which such insurance company is domiciled and (4) that the "appropriate Federal banking agencies, after
consulitation with the Financiidl Stability Oversight Coungiil and the relevant insurance commissioners of the
States. have not jjointly determined. after notice and comment, that ... this section is insufficient to protect the
safety and soundness of the covered banking entity. or of the financial stability of the United States."!?

While items (1) through (3) of Section _.6(c) align with requirements in Section 619, elements of requirement (4)
introduce a measure of uncertainty for non-U.S. regulated insurance companiies that undermines their ability to
use the insurance exemption and, as a result, effectively carry out the business of insurance. The Agencies'
reference to the FSOC consulitation is reasonable. In its assessment of regulatory oversight for foreign imsurance
companies, FSOC emphasized that insurance companies are "traditionallly subjected to a different but stringent
regulatory treatment and oversight"® and insurance companies outside of the U.S. are similarly subject to very
rigorous regulatory frameworks.

M Proposed Rule Release at 63530,
“ 156 Cong. Ree. $5896 (daily ed. July 15, 2010) (ewphhsisis added). This reasoning aligns with Section 618's acknowiedgementt of "rules of intermational
regulatory comity by permiitting foreian banks, reguiated and backed by foreign taxpayers, in the course of operating outside of the United States to engage
in activities permittad under relevant foreign law."
" Subsection (b)( I }(¥) of Section GHD.

Subsectitom (d} | )(I'y of Section 619.

Section .6{(c).
15 ESOC Study al 46 (Jan. 2011)
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The effective requirement under (4) that "relevant insurance commissioners of the States, have not jointly
determined” that allowing a foreign insurance company to use the insurance exemptiiom woulld cause specific or
systemiic risk is impractical, unreasonablle and unnecessary and could, in the case of a foreign imsurance
company, be interpreted to mean that all 50 State insurance commiissioners would need to be consulted. In
question 034, the Agencies ask whether insurance company regulations in any particular State or other
jurisdiction fail to protect the safety and integrity of the U.S. system or a particular banking entity. The effect of
Section _.6(c)(4) is potentiallly to make all 50 U.S. State insurance regulatois key arbiters of this question,
passing judgment on foreign insurance regimes. This is a task for which U.S. State insurance regulators have
neither the juriisdiiction nor the expertise. Moreover. the public policy considerations that allow the business of
insurance to be genevallly left to U.S. State insurance regulators shoulld extend to foreign insurance regulators as
welll. They are better placed to know their respective insurance markets and willl know the issues that arise in
respect of solvency and good investment practices for their domigcilled instirance companies. Ignoring these facts
would only serve to put these Insurance companies affilisted with FDIC-inswied banking entities at a
competiitive disadvantage because they happen to be caught by the Proposed Rule,

HSBC urges the Agencies to amend Section _.6(c)(4) so that FSOC has general oversight into matters of
systemic risk and State insurance regulators only have discretion with respect to insurance companies over
which they have juriisdiictionall authority. We would also recommend that FSOC consults with relevant foreign
insurance regulators before deciding whether to limit activities that are engaged in by foreign insurance
companies in one or more non.U.S. juniisdiictions. Accordinglly, we ask that Section _.6(c)(4) be replaced with the
following:

4) The appropriate Federal banking agencies, after consultation with: (i) the Financial Stability
Oversiight Councill; and (ii) either (A) in respect of an insurance company in a particular State or States,
the relevant insurance commissioner or commissioners of that State or States; or (B) in respect of an
insurance company regulated in a junisdiction outside of the United States, any relevant imsurance
regulator of that jurisdiiction and/or professional body or industry organiizatiom with knowledge of the
conduct and regulation of insurance in that juniisdiiction, have not jjointly determined, after notice and
comment, that this section is insufficient to protect the safety and soundness of the covered banking
entity, or of the financial stability of the United States.

This language will allow the Agencies to vindicate Congress's stated aim for foreign regulated imsurance
companies under Section 619 and in Congressiomal testimony while simultaneously discharging their duly to
safeguard market integrity in the United States.

2. ISSUES RELATED TO THE FOREIGN FUNDS EXEMPTION AND ITS IMPLEMENTATION
UNDER THE PROPOSED RULE

The Volcker Rule seeks to protect the safety and soundness of U.S. covered banking entities and the U.S.
financial system against systemic risk by restricting certain activities of covered banking entities. The clear
Congressional and regulatory intent is to limit the extratemitoriiall effect of the Volcker Rule and allow for
investment by non-U.S. banking entities in non-U.S. covered funds, as demomstrated by the foreign fund
exemptiiom in Section 619,

In his account of the Volcker Rule, Senator Merkley explained that Section 619 acknowiledges "rules of
imternationall regulatory comity by permitting foreign financial institutions, regulated and backed by foreign
taxpayers, in the course of operating outside of the United States to engage in activities permitted under relevant
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foreign law."" However, as demonstrated below, the implementatiom by the Agencies of the foreign funds
exemptiion creates uncertainties that give the Volcker Rule a much broader reach than intended by Congress.

21 Refer to section 4(c)(9) and subpart B of Regulation K solely in the context of their QFBO
requirements (question 292)

HSBC asks that the Agencies clarify Section .13(c)(l)(ii) of the Proposed Rule. Under Section _.13(c)}(ll }(ii), an
entity applying for the foreign funds exemptiion must determine that it qualifies for the exemption. HSBC
understands that the Agencies intended to specify the qualifying foreign banking organization (or “@FBO")
requirements in the Proposed Rule.'®

As currently drafted, the Proposed Rule might be interpreted to require that a covered banking entity vying to
benefit from the covered fund exemption complly with further requirements imposed by Subpart B of [Regulation
K in addition to qualifying as a QFBO because of a reference to "4(c) of the BCH Act.” Section 4(c) of the BHC
Act, woulld require the following:

With respect to a covered banking entity that is a foreign banking organization, the banking entity is a
qualifying foreign banking organization and is conducting the purchase or sale in compliance with
subpart B of the Board's Regulation K (12 CFR 21 .20 through 211.30)

HSBC urges the Agencies to clarify any additional requirements that an entity woulld be expected to comply
with as a QFBO in order to benefit from the foreign funds exemption.

2.2 Change the definition and use of "covered fund" so that it works appropriately in the
context of the foreign funds exemption (questions 224, 291, 294)

Currentlly, the Proposed Rule includes as a covered fund any fund whether organized or offered in the U.S. or
abroad that woulld qualify as a fund under the Investment Company Act but for the fact that it is organized or
offered outside of the U.S. to non-U.S. residents.”® The current definition is overinclusive and vitiates Congress'
intent under Section 619 to respect the "rules of international regulatory comity" by allowing foreign fiivancial
institutions that operate outside of the U.S. "to engage in activities permitted under their relevant foreign law."

The Agencies' intent was to include in the definition of covered funds "similar funds" to private equity and
hedge funds given that they are generallly managed and structured similarly to a covered fund, except that they
are not usually subject to the Federall securities laws when they are not organized in the United States or offered
to residents of the U.S.*

This implementatiiom is flawed since it assumes that alll private funds around the worlld function like U.S. private
equity and hedge funds. Many regulated foreign funds function differently from U.S. funds and would be caught
under the Proposed Rule definition, thereby prohibiting covered banking entities from investing in such funds.
HSBC does not believe that this was Congress or the Agenciies' intent. Indeed, those funds are monitored by
foreign regulators and prohibiting financial institutions located in those foreign jurisdiictions from investing in

i 156 Cong. Rec. $5897 (daily ed. July 11%.2010).
8 The Broposed Rule defines a "qualifying foreign banking organization™ as "a foreign banking organization that qualifies as such under § 211.23(a) of the
Board s Regulation ¥ (12 CFR 211.23(a))."
¥ Precisely. Section _. l@(b)( i) of the Proposed Rule stistes:
Any issuer, as defined in section 2(a)(22) of the Investment Company Act of 11940 (15 U.S.C. 80a-2(a)(22))). that is organiized or offered outside
of the United Stales 1liat would be a covered fund as defined in paragraphs (b)(I)i). (i), or (iv) of this section, were it organized or offered
under the |laws, or oftered to one or more residents, of the United States or of one or more States.
* When the Agencies refer to foreign funds that are "generally managed and structured similar to a covered fund,” HSBC assumes that they mean
"generally managed and structured simitar to an issuer that would be an investmemt company as defined in the Investmend Company Act but for section
3(c)( 1) or 3{c)(7) of that Act.” where this not the case. | ISBC believes that the language would be circular.
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them merely due to an affiliation with an FDIC insured entity could not have been the Congressiomnal intent since
such approach violates the "rules of international regulatory comity."

HSBC asks that the Agencies amend Section .H0Q(b)(1) of the Proposed Rule to, at the very least, exempt
foreign regulated imvestment companiies from the definition of covered fund in recognition that the risk linked to
investments in these entities is more properly managed by foreign regulators familiar with both the foreign
investors and the foreign funds.

23 Change the definition of "resident of the United States" to instead refer to Rule 902 of
Regulation S (question 295)

The agencies should reassess the definition of "resident of the United States” to instead refer to Rule 902 of
Regulation S of the SEC to ensure more certainty. Currentlly, the Proposed Rule defines a "resident of the United
States” in Section _.2(t) of the Proposed Rule in a manner similar, but not identical, to the SEC definition of a
"U.S. person” in Regulation S. Such difference can create confusion especiallly for foreign covered banking
entities looking to invest in foreign funds. Those foreign entities willl have to request documentatiiom imsuring
that the fund does not offer investment to any "resident of the United States” as defined in the Proposed Rule,
which may not be consistent with the restrictions applicable in the fund's equity offerings. The term "U_S. person
as defined by Regulation S" is already widelly used and integrated in existing fund documentatiom and coulld be
easily adopted in this context.

By defining a "resident of the United States" by reference to the Regullatiom S definition of a "U.S. person" in the
Proposed Rule, the Agencies could avoid confusion and interpretive issues by drawing upon the market's
familiarity with the term and build upon the substantial body of case law and SEC interpretation and
commentary that provide meaning to the term "U.S. person.”

24 Reassess the scope of activities that must be performed "solely outside of the United
States” (question 293)

The final requirement that a covered foreign banking entity must observe when seeking to applly the foreign
funds exemption is that the relevant sponsoring or investment activities must take place "solely outside of the
United States.” The Agencies define this phrase in three steps at section . 13{(c)(3) of the Proposed Rule:

(i) the covered banking entity engaging in the activity is not organized under the laws of the United States
or of one or more States;

(i) no subsidiary, affiliate, or employee of the covered banking entity that is involved in the offer or sale of
an ownershiip interest in the covered fund is incorporated or physicallly located in the United States or in
one or more States; and

(iii) no ownership interest in such covered fund is offered for sale or sold to aresident of the United States.

Referring to these provisions, question 293 asks whether they are "effective and sufficiently clear. HSBC
believes that the effectiveness and clarity of the proposed provisions coulld be significantly improved.

As an initial observation, HSBC notes that prongs (i) and (iii) of _.U3(c)(3) are each redundant with other
provisions of the Proposed Rule. Section _.13(c)(3)(i) overlaps with what sections _. 13(c)(ll )(i} and (ii) already
require, and section _.U(c)(3)(iii) repeats verbatim the wording of .13(c)}(I)iii). This leaves us with
_13(c)(3)iii), which (with its requirement that "no subsidiary, affiliate, or employee of the covered banking
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entity that is involved in the offer or sale of an ownership interest in the covered fund is incorporated or
physically located in the United States”) goes beyond the language and approach suggested by Section 619.2

The language at _.13(c)(3)(iii} seems to stem generallly from the sentiment embodied in Senator Merkley's
remark that Section 619 seeks to "maintain a levell playing field by prohibiting a foreign financial imstitution
from improperly offering its hedge fund and private equity fund services to U.S. persons when such offering
coulld not be made in the United States."* The Proposed Rule is too broad, however, and inctudes all employees,
subsidiaries and affiliates in the United States, creating counteiintuiitive results.

The Agencies have recognized that foreign banking entities may engage in some activities in the United States,
such as "back office functions," which do not constitute selling to U.S. investors and therefore woulld not affect
availability of the foreign funds exemption, commenting specifically that "an employee or entity with no
customer relationship and involved solely in providing adminisirative services or so-called 'back oftice'
functions to the fund as incident to the activity permitted under the foreign funds exemption (such as clearing
and settlement or maintaining and preserving records of the fund with respect to a transaction where no
ownership interest is offered for sale or sold to a resident of the United States) woulid not be subject to this
requirement.”

Beyond this expliicit exemptiion for back office functions, HSBC asks that the Agencies give further guidance in
respect of the "solely outside of the United States” requirement to clarify that ail activities that do not directly
involve selling or offering interests in a covered fund to U.S. residents willl not be subject to its requirements.
While Senator Merkley's remarks make clear that a foreign banking entity shoulld not offer or selll interests in a
covered fund to U.S. persons if it wishes to benefit from Congress's naturall desire to avoiid undue extraterritorial
reach, HSBC notes that many activities integrall to sponsoring and managing a fund do not fall under the rubric
of "offering or selling to" investors. However, a portfolio management team typically consists of a number of
individuals, and often, only a smalll number of them is engaged in selling activities. Examples of such non-
selling activities might include establishment of fund vehicles, day-to-day managementt and deall soutcing, tax
structuring, obtaining licenses, interfacing with regulators and many other activities. None of these activities will
necessarily involve interaction with investors who are U.S. persons and therefore investment in a foreign
covered fund shoulld not be prohibited solely by virtue of the location in the U.S. of personnel that is not
involved in any sales activities.

In providing this clarification, the Agencies willl continue to maintaiin the safety and integrity of the U.S. markets
while simultaneouslly allowing U.S. financial centers like New York to retain jobs for individuals who work for
foreign banking entities and their affiliates performing non-selling activities in respect of covered funds which
are offered outside of the United States. Prohibiting these non-selling activities willl cause non-U.S. banking
entities to move these functions overseas, creating unnecessary costs for the institutions and resulting in the loss
of a large number of jiobs in the U.S. As noted above. a portfolio management team willl often consist of a large
number of individuals, enly a small number ot whem are linvelved In sales activities. However, a non-U.S.
financial institution willl have little incentive te keep persennell in the U.S. If a pertion of a manageme team Is
reguived to be housed in a nen=U.S. jurisdietion, resulting in a ripple effest afjjob |osses even eutside of the sales
sector. Sueh a result woulld net enly harw the U.S. job market, It woulld alse undermine the purpese of the rule
By meving operations outside of the U.S. and, as a resullt, making the eperation ef sueh (nstitutions mere opague
te U.S. reaylators.

U Nolc our suggested changes to . I3(c)(3)(ii) &l sub-section B athove.
¥ 156 Cong. Ree. $5897 (daily ed. July 1S, 2010).
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We would be pleased to provide further information or assistance at the request of the Agencies or their staff.
Please do not hesitate to contact me at HSBC if you should have any questions regarding the foregoing.

Respectfully submitted,

]

Paul Berestord

Chief Actuary

HSBC Life (International} Limited
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